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I. STATEMENT OF THE ISSUE 


Did The District Court Err In Ruling, As A 
Matter Of Law, That Plaintiff Had Not "Substantially 
Prevailed" In This Action Within The Meaning And 
Intent Of The FOIA Counsel Fees Provision, 5 U.S.C. 


§ 552(a) (4) (E)? 


II. STATEMENT OF THE CASE 


This is an appeel from the district court's denial of 
plaintiff Vermont Low Income Advocacy Council's [VLIAC] Motion 
For An Award Of Counsel Fees And Costs in litigation under the 
Freedom of Information Act [hereinafter FOIA]. 5 U.S.C. § 552. 
The unreported Memorandum and Order of the Honorable James Ss. 
Holden, Chief Judge appears in the Appendix at A-89 {herein- 
after App.]. The proceedings below were as follows: 

On August 28, 1975 VLIAC requested disclosure of 
certain Department of Labor records relating to recruitment 
of local labor for the autumn apple harvest. App. at A-21. 
VLIAC had been active in attempts during 1974 and 1975 to 
persuade the Department of Labor that certification of foreign 
labor to pick the Vermont apple crop was unnecessary, and 
deprived local workers of sorely needed job opportunities. 
App. at A-3. It@ FOIA request was denied by letter dated 


September 8, 1975 on the ground that the material requested 


was exempt “intra-agency memoranda within 5 U.S.C. § 552(b) (5). 


1/ 
App. at A-22. Although required to by statute and 
2 


Department of Labor regulations, the denial did not specify 
how the exemption applied to the requested records. Id. 

In accordance with depar =~ tal shittiebeiia PT wexin 
appealed: the denial of!its requ. © to the Solicitor by letter 
dated September 16, 2975, Ape. #6 A293. Receipt of the appeal 
on September 24, 1975 was acknowledged by letter of October as 
1975, App. at A-25. The letter of acknowledgement promised 
a determination of the appeal by October 22, 1975, Id. 

Since VLIAC had not yet received a determinaticn on its 
administrative appeal, counsel wrote the Solicitor on October 
30, 1975, advising that suit would be filed unless the <scotds 
were received by November 5. App. at A-26. The department 
responded by telegram dated November 6, 1975, Stating that the 
file had not been located, and requesting counsel's telephone 
number. App. at A-63. Between November 6 and December 1€, 1975, 
when the Solicitor's Office telephoned VLIAC's counsel to 
State that the documents would be released, appellant received 
no further communication from the department on the subject of 


its request. 


cununaroiae er 


V 
2/22 5 U.S.C. § 552 (a) (6) (A) (i), 


ee ee ee 70.49, 


2a/ 
29 C.F.R. § 70.50 et seg. 
3/ 


Plaintiff sent the appeal certified mail, return receipt 
requested. The return receipt (App. St 24) indicates 
delivery on September 19. There has been no explanation of 
the five-day delay. 


The statutory time provided for a determination of 
VLIAC's administrative appeal had expired on October 22, ee 
On November 12, 1975, VLIAC filed suit. App. at A-2. Plaintiff 
mailed its motion for summary judgment to the district court on 
December 16, 1975, App. at A-16, and it was filed simultaneously 
with Defendant's Answer, on December 17, App. at ‘oe On or 
about December 16, VLIAC was notified by telephone that the 
records would be furnished. App. at A-53. 

VLIAC received virtually all the requested records on 
or about December 30, 1975. App. at A-71. Thereupon, it with- 
drew its motion for summary judgment and submitted a motion for 
an award of counsel fees and costs pursuant to 5 U.S.C. § 552 
(a) (4) (E). App. at A-68, A-33. After argument, App. at A-459 
et seg., the district court rendered a decision denying 
plaintitf’s motion which held, in relevant portion: 

The assessment of counsel fees and costs under 

5 U.S.C. § 552(a) (4) (E) is available in the 

court's discretion to a complainant who has 

“substantially prevailed." In differing 


contexts a prevailing party is generally held 

to be “the party in whose favor judgment is 
rendered... ." Mobile Power Enterprises, Inc. 

v. Power-Vac, Inc., 496 F.2u 1311, 1l3l2 (loth 
Cir., 1974). And an election to favorably 

settle an action does not transform a compromising 
litigant into a prevailing party. Id. To hold 
otherwise would tend to discourage voluntary 
compliance after judicial review is undertaken. 


Such a course would work against the policy of 
the Act. 


4/ 
5 U.S.C. § 552(a) (6) (A) (ii). Administrative remedies were 
thereupon deemed exhausted. 5 U.S.C. § §52(a) (6) (C). 

5/ 


The Answer did not plead any of the exemptions provided by 
FOIA, 5 U.S.C. § 552(b) (1)-(9), which are the sole defenses 
to compelled disclosure under the Act. App. a A-29, A-31. 
5S U.S.C. §§ 552(a) (4) (B), SS52(c). 


oie Ds 


Here the plaintiff asserted its complaint 
in proper administrative proceedings. In the 
first instance the information was withheld 
on what may have been an erroneous interpretation 
of the recent statute. On appeal the administrative 
decision was delayed until the correct requested 
material could be retrieved from the Regional 
Office. While the delay generated the present 
litigation, as soon as the defendant discovered 
the plaintiff was lawfully entitled to part of 
the records, the appropriate material was supplied. 
Certain material was withheld, apparently with 
some legal justification. In any event, there is 
nothing this court has done to grant the plaintiff 
the relief prayed for in the complaint. There has 
been no judicial action to establish the plaintiff 
as the prevailing party. 


App. at A-93, A-94. 


III. ARGUMENT 


A. Litigants Need Not Secure Judicial Action 
In Order To "Prevail" For Purposes Of An 
Award Of Attorneys Fees And Costs. 


In finally obtaining virtually all the agency records 
it had requested nearly four months earlier, VLIAC undeniably 
was successful in securing the result sought by its action. 
Where litigation secures such a favorable result in areas of 
strong Congressional concern, the absence of judicial action 


does not bar an award of fees and costs under an appropriate 
Sa/ 
statute or judicial rule. As one court remarked in 


a 

In this regard, the cases cited by the court below are wholly 
ina>posite. Mobile Power Enterprises, Inc. v. Power Vac, 
Inc., 496 F.2d 1311 (10th Cir., 1974), was a diversity action 
on an equipment lease which two of the parties seti:ied. The 
co-defendant, against whom the action was dismissec with pre- 
judice as part of the settlement, claimed the status of a 
"prevailing party." In that context, the court regarded the absence of 
@ judgment in the co-defendant's favor as dispositive. And, in Mello 


-du 


considering an award of fees in litigetion under the Labor- 
&/ 
Management Reporting And Disclosure Act: 


As all lawyers know, alawsuit does not 

always have to go to final adjudication cn 

the merits in order to be effective. Assuming 

the effectiveness in terms of practical results, 

the litigating stage attained is relevant only 

to the amount of fees to be allowed, and not to 

the issue of whether they should be awarded at 

all. 
Yeblonski_ v. United Mine Workers, 466 F.2d 424, 431 (D.C. Cir., 

7 

1972), cert. denied, 412 U.S. 918 (1973). 

Thus, in Kerr v. Screen Extras Guild, 466 F.2d 1267 
(9th Cir., 1972), a union member brought suit under the LMRDA 
challenging his union's attempts to discipline him. At a pre- 
liminary injunction hearing, the Guild's counsel assured the 
court that the disciplinary action had been abandoned; no 
injunction issued. The district court dismissed the action as 


moot and denied any fee award. In spite of the lack of judicial 


a 
action establishing the plaintiff as a prevailing party, the 


court of appeals reversed, stating in pertirent part: 


5a (continued) 
v. Secretary of H.E.W., 8 E.P.D. ¥ 9620 (D.C.D.C., Aug, 15, 
1974), the plaintiff not only had succeeded in the remanded 
administrative proceeding before amending her complaint and 
seeking summary judgment, but also had voluntarily resigned 
from government service before disposition of the motion. 


29 U.S.C. §§ 412, 413(c), 501(b). 


See also, McDonald v. Oliver, 525 F.2d 1217 (5th Cir., 1976). 


On remand the district court will exercise its 

discretion and determine whether Kerr is entitled 
to recover his litigation expenses. In so doing, 
the court should take into account the fact that 


it was onl after this action was brought that the 
defendant Asctded to stop the conduct complained of. 
In that sense the action was effective in procurin 
relief, even thou no injunction issued, 


466 F.2d at 1271 (emphasis supplied,) 

Similarly, where the plaintiff's action provided 
a "catalyst" to voluntary action by an opposing party, he was 
not required to secure relief by way of a judgment to be 


considered a prevailing party for purposes of a fee award. 


rarham v. Southwestern Bell Tel. Co., 433 F.2d 421 (8th Cir., 
Se WESTCEN Beli tel. Co 


1970}. See also, Evans v. Sheraton Park Hotel, 503 F.2d 177, 
189 (D.C. Cir., 1974). Moreover, an award of costs was 
appropriate where plaintiffs'efforts in the litigation produced 
a settlement "inducing a more intense degree of introspection 
[concerning the environment] in the government agencies 
involved... ." Harrisburg Coalition v. Volpe, 381 F.Supp. 893 
(M.D. Pa., 1974) (construing 28 U.S.C. § 2412). 

Even absent statutory provision, mootness caused 
by a defendant's consession will not bar a fee award if the 
suit was "meritorious" and tho plaintiff's effort caused others 
to benefit. Kahan v. Rosenstiel, 424 F.2d 161 (3d Cir.), cert. 


9/ 
denied, 398 U.S. 950 (1970) (securities litigation) .— The court 


8/ 
Cf. Jordan v. Fusari, 496 F.2d 646 (2d Cir., 1974) (§ 1983 
action settled; assuming that plaintiff "prevailed.") 

9/ 

~ See also, Ramey v. The Cincinnati Enquirer, Inc., 508 F.2d 
Ti8e (6th Cir., 1974). 


may determine whether such a suit was "meritorious" by judging 
whether it could have survived a motion to dismiss. Id. at 67. 
Further, where a plaintiff has prosecuted such litigation "to 
the brink of success" before the defendant acts, the concession 
provides a sufficient basis for the inference that the action 
was in fact due to the plaintiff's efforts. Globus, Inc. v. 
Jaroff, 279 F.Supp. 807 (S.D.N.Y., 1968). 

The interests of judicial economy are well served 
by this general rule. To inject the requirement that a case must 
be "fought to the last ditch" in order to secure a fee award 
would simply “promote intransigent litigation." Aspira, Inc. 
v. Board of Education, 65 F.R.D. 541, 543 (S.D.N.Y., 1975). 
See also, Parker v. Matthews, 44 U.S.L.W. 2496 (D.C.D.C., April 
1, 1976). Contrary to the district court's view in the present 
case, an award of fees in circumstances where the court has not 
had to act would not "tend to discourage voluntary compliance 
after judicial review is eehikebinse it would encourage 
prompt settlement by the government in order to minimize liability 


for fees -- and, far more importantly, as discussed below, it 


would help greatly to effectuate Congress' intent to encourage 


See also, Gilson:v. Chock Full O'Nuts, 331 F.2d 107 (2d Cit., 
1964) (en banc). The rationale of these cases has been taken 
a step further, to permit a fee award even where suit was 
never commenced owing to the investigative and persuasive 
talents of counsel. See Blau v. Fayette-Faberge, Inc., 389 
F.2d 469 (2a Cir., 1968). 

11/ 
App. at A-93. 


agency compliance with the FOIA without the necessity of 
12/ 
citizen resort to the courts. 


B. A Holding That The Government Can Avoid 


The Fees And Costs Of Litigation By 
Releasing Documents Before Entry Of A 


Judgment Would Undermine The Purposes 
Of The 1974 FOIA Amendments. 


The intent of the Freedom of Information Act, as 
originally enacted in 1967, was to "establish a general philosophy 
of full agency disclosure unless information is exempted under 
clearly delineated statutory lee The Act stripped 
federal agencies of the latitude they had enjoyed under former 
Section 3 of the Administrative Procedure Act of 1946, and subj- 
ected their decisions on disclosure of records to de novo 


court review. 5 U.S.C. § 552(a) (3) (1967). It also required 


agencies to make requested records promptly available to any 


person. 5 U.S.C. § 552(a) (3). 


La/ 
~ See S. Rept. No. 93-854, 93d Cong., 2d Sess. (May 16, 1974), 
reproduced in Joint Committee Print, Freedom of Information 
Act And Amendments of 1974 (P.L. 93-502) -- Source Book: 
Legislative Histor Texts And Other Documents, 94th Con ar 
Ist sess. at 169 Pee 1575) Thereinafter Joint Comm. Print): 
""I£ the government had to pay legal fees each time it lost 
a case ... it would be more careful to oppose those areas 
that it had a strong chance of winning.'" See also, 120 Cong. 
Rec. H 1798 (Mar. 4, 1974) (remarks of Congr. Alexander), in 
Joint Comm. Print at 263-64: 
Citizens are sometimes compelled to spend 
thousands of dollars - money they can ill afford - 
simply to assert rights which Congress is attempting 
to implement under both the spirit and letter of the 
Constitution. 
The Government has lost more than half of its 
Freedom of Information cases. That is not much of a 
track record. In fact, it is lousy. And guess who 


vespite Congress' intention, agency opposition to the 
14/ 
FOIA led many to believe that it too had become a "freedom 
15/ ‘ 
from information” law. Primary among the problems raised were 


substantial bureaucratic delays in responding to information 
16/ 
requests, and the inconvenience and expense caused when 


citizens were relegated to court processes to challenge their govern- 
1?/ 
ment's denial of information. This latter concern led the 


House Government Operations Crmmittee to conclude, inter alia, 
that "the investment of many thousands of dollars in attorneys 


fees and court costs ... makes litigation under the act less 
18/ 
than feasible in many situations." 


The direct response of Congress to this problem was 
the enactment of Section 552(a) (4) (E) of the FOIA. As the 


Senate Report observed: 


emer ec ree tenses oneness 


12/ (continued) 
is stucx with the tab? The unfortunate citizen 
complainant and the taxpayers. : 

The committee feels that once the Government 
has to take full responsibility for litigating 
indefensible cases, it will think twice before 
going to the mark in the first instance. 


S. Rept. No. 813, 89th Cong., lst Sess. (1965). 


H. Rept. No. 92-1419, 92d Cong., 2d Sess. (Sept. 20, 1972), 
in Joint Comm, Print at 19-26, 29, 85-88, 
is/ 
S. Rept. No. 93-854, supra, in Joint Comm. Print at 155. 
6/ 


H. Rept. No. 92-1419, supra, in Joint Comm. Print at iS, 
17, 19, 27, 29-35, 45-46, 90; S. Rept. No. 93-854, supra 
in Joint Comm. Print at 155, 175-80; H. Rept. No. 93-876, 
93d Cong., 2d Sess., (Mar. 5, 1974), in Joint Comm. Print 
At 126. 


-g- 


Such a provision was seen by many witnesses 

as crucial to effectuating the original 
congressional intent that judicial review be 
available to reverse agency refusals to adhere 
strictly to the Act's mandates. Too often the 
barriers presented by court costs and attorneys' 
fees are insurmountable for the average person 
requesting information, allowing the government 
to escape compliance with the law. "If the 
government had to pay legal fees each time it 
lost a case," observed one witness, "it would be 
much more careful to oppose only those areas 
that it had a strong chance of winning." 


xe & & 


Congress has established in the FOIA a 
national policy of disclosure of government 
information, and the committee finds it 
appropriate and desirable, in order to 
effectuate that policy, to provide for the 
assessment of attorneys' fees against the 
government where the plaintiff prevails 
in FOIA litigation. 


ake 


The bill allows for judicial discretion 
to determine the reasonableness of the fees 
requested. Generally, if a complainant has 
been successful in proving that a government 
official has wrongfully withheld information, 
he has acted as a private attorney general 
in vindicating an important public policy. 

In such cases it would seem tantamount to a 
penalty to require the wronged citizen to pay 
his attorneys’ fees to make the government 
comply with the law.19/ 


See, e.g., H. Rept. 92-1419, supra, in Joint Comm, Print 
at 15, 45, 47, 80-83, 90; H. Rept. No. 93-876, supra, in 
Joint Comm. Print at 122, 126-27, 129; s. Rept. No. 93-854, 
supra, in Joint Comm, Print at 155, 169-172; Conf. (H.) 
Rept. No. 93-1380, 93d Cong., 2d Sess. (Sept. 25, 1974), 
in Joint Comm. Print at 226-27. 

18/ 

~ H, Rept. No. 92-1419, supra, in Joint Comm. Print at 
15. 

19/ 
S. Rept. No. 93-854, supra, in Joint Comm. Print at 169-171. 


«10+ 


Thus, Congress' intent in providing for statutory fees and costs 
Clearly was to encourage and facilitate citizen litigation in 
vindication of the important national policy of disclosure 
of government inbieneticn To conclude that Congress did 
not also intend thereby to discourage agencies from unnecessarily 
forcing citizen-plaintiffs to go to court would be absurd. Yet, 
to deny fees and costs under Section 552(a) (4) (E) where the 
government supplies records after the commencement of litigation 
would require such a conclusion. 

Those few courts which have considered the question 
have agreed that denial of the remedies provided in Section 552(a) 
(4) (E) in such circumstances would substantially undermine the 
legislative purpose. in Ruiz v. Bedell, Civ. Act. No. 75-0465 
(D.C.D.C., filed Sept. 8, ee ne ewe example, 
Plaintiff challenged the International Trade Commission's 
regulation on computation of search fees under amended § 552 
(a) (4) (A). Shortly after a stay of the proceedings was granted 
by the district court, the Commission promulgated final amended 
regulations en the subject, adopting "the substance of Plaintiff's 
contention." Slip. Op. at 2. Although it dismissed the action 
as moot, the court awarded costs under Section 552 (a) (4) (BE) 
since the “lawsuit was an important factor in prompting the 


Commission to amend its regulations." Id. See also, Consumers 


Union v. Board of Governors, Civ. Act. Nc. 2766-73 (D.C.0.C., 


20/7 
ia, at 176. 

21/ 
Appellant has submitted to the Clerk a copy of all unreported 
decisions cited herein. 


22/ 
filed Oct. 24, 1975) (unreported. )~ 


The courts also have made awards in cases in which 
the government conceded after the commencement of litigation 
%y simply turning over all or substantial ,or ions of the 
requested documents, just as it did here. In response to the 
government's contention that fees and costs could not be 
awarded in such a case, the court in Communist Party of the 
United States v. Department of Justice, Civ. Act. No. 75-1770 
(D.C.D.C., filed Mar. 23, 1976) (unreported) said: 

The legislative history of section 552(a) 

(4) (E) indicates that Congress intended the 

awarding of attorney's fees and costs to enable 


private persons to pursue fully their right to 
obtain information under the Act's disclosure 


Provisions and to deter the agency froin asserting 
boilerplate claims of privilege in the ake that 
the financial burdens o itigation wou eter 


eR EEEENeeRnERCnetaR enseneennenaarrelli. “am pnmtnetatnenasiestathaensaansuRiinatsnnnaitneictnineN “yetaniennnietssanttieranteree 
aggressive chailendge. 


aon enmecconmeren neces 


xk & 


If the government could avoid liability for 
fees merely by conceding the cases before 2a 
pucgment the impact of the fee provision would 
e greatly reduced. The government wou remain 
ree to assert boilerplate defenses, and private 
parties who served the public interest by enforcing 
the Act's mandates would be deprived of compensation 


for the undertaking. Thus, a general bar to awards 

of fees resolved before fina judgment cannot be 

accepted by the court. 
Slip. Op. at 3. (emphasis supplied.) 

Similarly, in Kaye v. Burns, 75 Civ. 1873 (S.D.N.Y., 
April 5, 1976) (unreported), the United States Attorney provided 
plaintiff with a copy of the requested record some two months 


after the commencement cf the action, following return of a grand 


22/ 
In Consumers Union, the plaintiff and defendant effectuated 
a settlement of all issues, which "would not have been 
achieved in the absence of the instant ditigation.” Slip. 
Op. at 2. 


»i2- 


jury indictment involving a corporation which was the subject 

of the disputed record. The court observed that the plaintiff 
had "expended considerable time and effort to obtain the 
documents and records sought." Slip. Op. at 10. While it 
recognized that Congress intended the construction of Section 
552(a) (4) (E) to be guided by case law developed under other 
federal statutory fee provisions, and that those provisions often 


had been found to limit awards to parties who succeded in 
23/ 
court, it stated: 


It is inconceivable, however, that the 
recovery of attorneys' fees could be fore- 
closed whenever the government chooses to moot 
an action under the Freedom of Information Act 
by supplying, during the pendency of the litigation, 
the material sought in the complaint. ... To hold 
otherwise would be to inject an "absurd requirement" 
into the statute -- i.e., that a case necessarily 
proceed to final judgment before an award of 
attorneys' fees may be made. 


xk tk 


Purthermore, the salutory purposes of the 
statute to encourage voluntary compliance with 
the FOIA, and to encourage suit where an agency 
has wrongfully withheld requested material could 
be too easily rendered nugatory if the government 
could force a party into litigation and then deprive 
that party of the right to recover expenses ‘incident 
to bringing the action. 


Slip. Op. at 13-14. The court concluded that the proper 
construction of the "substantially prevailed" requirement of 
§ 552(a) (4) (E) "would not preclude the recovery of attorneys’ 


fees and litigation costs where the government, after commence- 


ment of the litigation, has acted to moot the action by 
24/ 
supplying the material sought." 


afl nn 

Slip. Oo. at 12. 

24/ 
Slip. Op. at 15. Upon its further analysis of the factors which Congress 
suggested should guide the exercise of the court's discretion in making a 
fee award, however, the court declined to do so. Slip. Op. at 16-22. 


mije 


Precisely the same reasoning was employed by the 
court in Goldstein v. Levi, Civ. Act. No. #9°0993 (0.C.0.C., 
filed June 18, 1976) (unreported), where the plaintiff had 
been seeking the documents for nearly three years, and the 
F.B.I. forwarded copies about one and one-half months after 
the complaint was filed. Slip. Op. at 2,4-6. Although the 
government contended that the documents were released not as 
a result of the suit, but on a “policy decision" of the 
Attorney General, Slip. Op. at 3, the court did not find it 
difficult to make the necessary inference of causation in 


25/ 
holding that the plaintiff had "substantially prevailed." 


See also, Emery v. Laise, Civ. Act. No. 76-516 (D.C.D.C., filed 


June 3, 1976(unreported). 

Other important policy considerations buttress the 
conclusions reached by these courts. In asserting the strong 
presumption in favor of awards of fees in desegregation cases, 
the Supreme Court has noted that such suits are among those 
for which vindication of a national policy depends upcn the 
action of private citizens pursuing their rights under the law. 
Newman v. Piggie Park Enterprises, Inc., 390 U.S. 400,402 
(1968). That presumption is even more justified in FOIA cases. 
Unlike the civil rights statutes, in whose enforcement federal 
agencies assist, the Freedom of Information Act must be 
enforced, if at all, wholly by private citizens who are pitted 
against the Department of Justice and its large client agencies. 


Le A test tenannetmaenaeanttti 


25/ 
In so doing, the court appears to have flatly rejected the 
reasoning employed by the district court in the instant 
case. Slip. Op. at 3, 5-6. 
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Furthermore, as the Supreme Court suggested in Hall 
¥. Cole, 412 0.8. 1, 13 (1973), disparity in resources between 
the litigant and his opponent may provide a justification for 
fee-shifting. Whether or not a judgment has been secured, that 
disparity in resources is Plainly appropriate for consideration 
in FOIA sie Indeed, as the District of Columbia Circuit 
has said with regard to FOIA cases, because of the "usual 


disparity in the size of the parties it should be the policy 


of the Court to give the seeker of information whatever 


advantages are conferred on him by statute.” Schwartz v. I.R.S., 


asi F260 3303, 1307 (D.C. Cir., 1975). Certainly Section 552 
(a) (4) (E) is one of the most precious of those advantages. FOIA 
litigants should not be deprived of its benefits whenever the 


government deems it appropriate to concede a case. 


C. Appellant's Suit Resulted In or 


Expedited The Release Of The 


Documents. 


It is unclear whether the court below concluded 
that VLIAC's action had no impact upon the department's release 


of the documents in question since it appears to have regarded 


26/ 
~ See, S. Rept. No. 93-854, supra. in Joint Comm. Print at 171: 
Under the second criterion a court would 
usually allow recovery of fees where the complainant 
was indigent or a nonprofit public interest group 
versus but would not if it was a large corporate 
interest (or a representative of such an interest). 
For the purposes of applying this criterion, news 
interests should not be considered commercial 
interests. 
-] S- 


27/ 
the question of fees foreclosed absent judicial action. 


the court did so conclude, appellant contends that it proceeded 
to do so on an erroneous view of the law and in the complete 
absence of probative evidence. 

The department's release of the documents just 
prior to the time for summary judgment raised the inference 
that, but for the pressures of suit, plaintiff would not have 


received them, or their receipt would have been further delayed. 
See Goldstein v. Levi, supra; Community Party of the United 
States v. Department of Justice, supra; Ruiz v. Bedell, supra. 


See also, Globus, Inc. v. Jaroff, supra. In either event, 
VLIAC's suit played a role in ensuring its receipt of records 
for which it was compelled to go to ccurt, and furthered 
Congress' “national policy of disclosure.” The department's 
submission to the district court was insufficient to rebut 
that inference, and it was clearly the department's burden to 
do wo 

The affidavit of the department's Counsel For 
Administrative Procedures does not state that VLIAC's suit had 
no impact on the decision to release the wiceete Insofar 
as it implies that to be the case, such an assertion cannot 
suffice, since its acceptance would consistently bar awards 
of fees and discourage requesters of information from litigating 


aggressively. Moreover, in the context of this case, the 


suggestion flies in the face of the complete absence of 


27/ 
See App. at A-93 to A-94. 
j/ 


2 
ape’ 5 U.S.C. §§ 552(a) (4) (B), 552(a) (6) (B), 552(a) (6) (C). 
29 


™ App. at A-51-A-56. 
igs 


communication from the department to VLIAC for a period of 
more than a month, during which time the agency enjoyed the 


Opportunity to review records of the same nature which 
30/ 
covered a different time period and, presumably, the 


Opportunity to consult with the office which had mistakenly 
sent those records on whether they differed in character from 
the desired ones. After all, the government had not denied the 
existence of the specific records VLIAC sought. Finally, the 


department's admission that the "documents were erroneously 
31/ 
withheld on the basis of exemption 5 of FOIA" } renders un- 


available to it any claim that its "withholding of the records 
Ja/ 
--. had a reasonable basis in law." 


nee 


/ 
App. at A-53, 4 9g. 
4 
App. at A-65. Contrary to the district court’s view, this 
was not an "erroneous interpretation of the recent statute," 
Exemption Five had been part of the FOIA for nearly 10 years 
when the interpretation was made, and was unchanged by the 
1974 Amendments. Compare 5 U.S.C. § 552(b) (5) (1967) with 
> U.S.C. § 552 (b) (3) (1974) - Moreover, the courts have 
frequently warned that exemption five was "not defined as an 
exception to compelled disclosure in order to authorize an 
agency to throw a protective blanket over any type of 
information it might choose by the expedient of casting it 
in the form of an internal memorandum." Stokes v. Brennan, 
476 F.2d 669, 703 (5th Cir., 1973). 
32/ 
 &. Rept. No. 93-884, supra, in Joint Comm. Print at 171. The 
fact that certain "minor deletions" were made on the basis ot 
Exemption 6 ("personnel and medical files and similar files 
the disclosure of which would constitute a Clearly unwarranted 
invasion of personal privacy") would not alter this conclusion. 
See, 5 U.S.C. § 552(post) (b) (9). It is equally important to 
note in this connection that the government's Answer to the 
complaint pleaded none of the exemptions in Section 552(b) (1)- 
(9). App. at A-29-A-31. 


In addition, the department's explanation of the 
delay which preceeded the filing of this action and its release 
of the documents fails legally and factually to prove that 
VLIAC's suit did not expedite the process. In reviewing the 
agency's difficulties, the affidavit merely reiterates 
objections which were voiced by agencies to the proposals for 


strict time limitations under FOIA, and rejected by Congress in 
3a/ 


its enactment of the 1974 Amendments. It is unacceptable 


as a matter of law to prove compliance unrelated to the suit. 


As the court stated in Communist Party of the United States Vv. 
Department of Justice, supra: 


FOIA contains a strict time schedule 
within which an agency is to act upon a 
request, or face the prospect of being taken 
Co court. § U.8.c. ¢§ 552(a) (6). The agency 
is bound by this schedule just as it is bound 
by the Act's provisions mandating disclosure 
of nonexempt documents. Congress felt that 
these time provisions were sufficiently 
important to the overall legislative scheme 
to be written into the Act, and the court 
cannot write them for the FBI, or any 
other agency, regardless of the circumstances. 
If the FBI cannot comply with the statute's 
requirements, its remedy lies with Congress, 
not the Courts, 


Slip. Op. at 4. To permit the agency cavalierly to ignore 
these mandatory requirements, and later to claim all possible 


expedition, would be to announce to requesters of information 
34/ 
that they should not depend on the statute as written. 


<r niteee nena cssceinspis sdentacancs 
33/ 


' §& G48. §§ 552(a) (6) (A) (i) and (11), 552(a) (6) (B), (c). 
See also, H. Rept. No. 93-876, supra, in Joint Comm. Print 
at 135-144; s. Rept. No. 93-854, Supra, in Joint Comm. Print 
at 178-186. 


34/ 


In this connection, it must be remembered that Congress 
overrode President Ford's veto of the FOIA a 3 
specifically on objections to the time limitation provisions. 
Print at 398-99, et sag. 
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In the instant case, VLIAC appealed the denial of 
its request on September 16, 1975 and the appeal was acknowledged 
received on September 24. The time limitation contained in 
Section 552(a) (6) (A) (ii) had run by October 22, 1975. Still, 
VLIAC afforded the department eight extra days before making 
a demand for the records, and waited twelve additional days 
before commencing the action. The government's presentation to 
the district court fails completely to explain why it failed 
to communicate with appellant between November 5 and December 16 
save by a frantic telegram, why it failed to employ the provisions 
of 5 U.S.C. § 552(a) (6) (B) to secure an extension for “unusual 
circumstances" or, if it was completing its administrative 
process with all possible speed regardless of the lawsuit, why 


it did not seek an order from the district court under 5 U.S.C. 


§ 552(a) (6) (C) staying the action until it could complete its 
36/ 


review. The 1974 FOIA amendments also afford the covernment 
certain remedies; its failire to use them should not be visited 
upon an opposing litigant who seeks to utilize clear statutory 
procedures to expedite the receipt of public records to which 


a plain entitlement exists. 


35/ 
~ But see, note 3, supra. 
/ 
~ Additionally, the affidavit reveals unreasonable time gaps 
in the administrative appeals process, into which no inquiry 
apparently was made. First, although the records were 
requested from the regional office on October 3 (App. at A-52, 
4 dad), no inquiry regarding their whereabouts was made until 
appellant's threat to sue was received on November 5, more than 
a month later. Further, another month elapsed between the time 
the regional office sent the "wrong" records (App. at A-53, 4¥ 
g) and December 11 when the Solicitor received the correct ones 
(App. at A-55, 47 4). This performance certainly does not 
demonstrate a substantial effort to comply with the strict time 
limitations of the Act. 
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IV. CONCLUSION 


By securing agency records from the government after 
commencement of its action, VLIAC “substantially prevailed" 
within the language and intent of 5 U.S.C. § 552(a) (4) (E) 
To hold otherwise would undermine Congress' intent to encourage 
aggressive citizen litigation under FOIA and to discourage the 
government from forcing citizens to sue unnecessarily to secure 
agency records. Under the circumstances, the conclusion that 
the suit led to or expedited production of the records is 
inescapable. 

As the district court recognized in part, and the 
record makes clear, VLIAC sought the records in furtherance 
of public interest goals, and derived no commercial benefit 
from the biktedeaus Moreover, in view of the department's 


concession that its claim of exemption was in error, it is 


plain that the government's withholding had no reasonable basis 


in law. Having met the appropriate criteria, VLIAC was entitled 


38/ 
to an award under Section 552(a)(4)(E). Therefore, it 


respectfully requests this court to reverse the order of the 
district court, and to remand with instructions to enter an 
order awarding fees and costs, including those incurred on this 


appeal (upon submission of a proper application). 


37/ 
See App. at A-89, A-3, A-21, A-36, A-38-A-39, 
38/ 
~ §S. Rept. No. 93-854, supra, in Joint Comm. Print at 171-72; 


Cont. (H.) Rept. No. ~1380, supra, in Joint Comm, Print at 
226-27. 


«2 j- 


Dated at Burlington, Vermont, this 14th day of July, 
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SUPPLEMENT "OQ APPELLANT'S BRIEF 


Tue Frarenom or Inporwation Act As Amtexprn oi F974 ny Prornic Law 
93-502 


Puboe information: ageney niles, opinions, orders, records, and 
POOnNags 
(a) Pach agency shall make available ta the public information as follows: 
(T) Tach agenes shall separately state and currently publish in the Federal 
Registers for the guidance of the public 
4) doseriptions of its central and fteld organization and the established 
places at which, the empleyvecs (and in (ne case of a unifermed service, the 
members) from whem, and the methods whereby, the public mac obtain 
information, make submittals op reqaests. or obtain decisions; 

(B) statements of the gonooal course and method bv which its functions 
are channcled and deter haneinding the nature and requirements of 
all formal and informal prove dares available: 

(C) mies of procedure, descriptions of ferms available or the places at 
which forms may be obtained, and instructions as to the scane and contents 
af ail papers, reperts, or examinations: 

* (D) substantive miles of general applicability adopted as autherized by 
lau, and statements of general poliew or interpretations of genera! applica- 
bility formulated and adapted by the agenev. and 

(1) each amendment, revision, or repeal of the foregoing 

Except to the extent that a person has actual and timely notice of the terms 
thereaf, a person inay not incany manner be required to resort to, or be ndversely 
affected by, a matter required ta be published in the Federal Register and nat oo 
published. For the purpose of this paragrsph, matter reasonably available to 
the class of persons affected thereby is deemed published in the Federal Register 
when incorporated by referenee therein with the approval of the Director of the 
Federal Register. 

(2) Tach agency, in accerdaner with pubtizhed rites, shall make available for 
public inspection and copving 

CA) final opinions, including concurring and dissenting opinians, as well 
as orders, made in the adjudication of cases; 

(B) those stateaents of polices and interpretations which have heen 
adopted by the ageney and are not published in the Federal Register: and 

(C) administrative staff macuale and instructions fo staff that affect a 
member of the public: 

unless the materials are promptly published and copies offered for sale To the 
extent required te prevent a clearly unwarranted invasion of personal privacy, 
an ogeney may delete ide: tifving details when it makes available or publishes an 
opinion, statement of policy, interpretation, or staff manual or instruction. Tow- 
ever, in each ense the justification for the deletion shail be explained fully in 
writing. Pach agency shall also maintain and make available for public inspection 
and copying current indexes providing identifving information fer the putbhe 
as to any matter issued, adopted, or promulgated after duly 4, 1967, and required 
hy this paragraph to be made available or published. Uach agency shall promptly 
publish, quarterly or more frequentiv, end distribute Coy sale or otherwine) 
conics of each index or supplements thereto untess it determines by order published 
in the Federot Register that the publication would be unnecessary and improct 
cable, in which case the agency shall nonetheless provide copies of such inden 
request ata cost net to execed the direct east of duplication. A final order, 
nion, statement of policy, interpretation, or staf manual or in-traction that 
ceets amember of the public may be relied on, used, or cited precedent by 
agenes against a party other chan an ageney only if 

(i) it has been indexed and cither made available or publiched as provided 

hy this paragrapi; or 


BEST COPY AVAILABLE 


(ii) the party has actual and timely notice of the terms thereof 

(3) Evecpt with respect to the records made availohle under paragraphs (1) 
and (2) of this subsection, each agency, pen any request for records & hich (A) 
reasonably describes such ree rds and (B) is made in accordance with published 
rules stating the time, place, fees Gf any), and preeedures ta he followed, shall 
make the records promptly available to any person 

(4)(A) In order to carry out the provisions of this section, each ageney shall 
premulgate regulations, pursuant to notice and receipt of public cenunent, 
specifying 9 umiformn schedule of frees applicable te all ¢ mnstituent units ef such 
ageney, Such fees chall be limited to reasonable st indard charges for document 
cearch and duplication and provide for recovery ef only the direct costs ¢ f such 
ceatch and duplication. Documents shall be furnished without charge or at a 
reduced charge where the ageney determines that waiver or reduction of the fee 
is in the public Intere-t because furnishing the information can be considered as 
primarily benefiting the general public 

(B) On complaint, the district court of the United States in the district 
in which the complainant resides, or has his principal place of business, or 
in which the agency records are situated, or in the District of C Jumbia, has 
jurisdiction to enjoin the agency from withholding. ageney records and to 
order the production of anv agenes: records inipr perly withheld from the 
complainant In euch a ence the court shall determine the matter de novo, 
and may examine the contents ¢ (cuch agency records in camera te determine 
whether such records or any part thereog shall be withheld under any of the 
exemptions eet forth in subsection M) of thie section, and ths leirden ix on 
the agency to sustain its action 

‘C) Notwithstanding any ether poovision of law. the defendant shall 
serve an answer or otherwise plead to anv complaint made under this sube 
section within thirty days after service upon the defe ndant of the pleading 
in which such complaint is madre, unless the court otherwise directs a good 
enuse shown 

(1)) Pixeept as to eases the court considers of greater importance, proces dings 
before the district court, as nutherivzed x this subsection, and appeals 
therefrom, take precedence on the docket over ali cases and shall he assigned 
for hearing and trial er for argiment at the rarliost practicahte date and 
expedited in every way, 

‘P) The court may assess against the United States reasonal le attorney 
fers and other litigation enets re aeconably incurred in any cax¢ rinder this 
cection in which the comptainant has substantially pres iided 

(Fy Whenever the court orders the production of any agencs records 
improperts withheld from the complainant and assesses 98 ‘inet the United 
State acenable attorney fecs and other htigation cost and the court 
addstionslly iesties aw ntten finding that the cireumstanecs surrounding the 
withholding raise questions whether sgency per oane) acted arbitr yids oor 
capricionsty with respect to the withholding, the Civil Service Commis.) 
shal! promptly mitiate ay racceding to determine whether disciplinar 2 
ix warranted apgairtst the oficer or emiploves who was prim re 
for the withholding The Comission, after investigation and considerate 
of the evidence submitted, shall submit its findings and recamimendation 
the administrative authority of the agenes concerned and shall nd copics 
of the findings and recomune ndations to the officer or emplovec or hix repre: 
sentotive. The adminttrative authority shaw take the corrective action that 
the Commission recomm: nds 

(C) In the event of noncompliance with the order of the court, the district 
court may punish for contempt the re sponsible eronlovee, and in the ease of 
a uniformed service, the responsitie mer her 

(5) Fach ageney having more than one me mber shall maintain and make avail- 
able fer public inspection a record of the final votre of rach member in every 
agency proce: ding 

(BY(A) Fach seeacy, upon any request for ree dso made under parogrsg hh), 
(2), er (3) of this subsection, shall 

fi determine within ten davs (excepuing Saturdays, Sundays, and icgol 
public holidays) after the receipt of any such reque towhether te comply 
with such request and shall immediately notify the person tnaking such 
request of such determination wad the reasons thercfer, ind of the right of 
such pereon ta appeal to the head of the agenes any adverse determination, 
and 

(ij) make a determination with respect to any appeal within twenty days 
(execpting Saturdays, Sundays, and legal public baidays) after the reecipt 


afsuch appeal. Hoon appeal the denial of the request for records isin whole or 
in part upheld, the agency shall notify the person making stich request of 
the provisions for judicial review ef that determination under poragraph 
of thie subsection 
ER) Tn unusiusl circumstances as specified in this subparagr yph, the time 
limits prescribed in either clause G@) or elanse 1} of sibraragraph (A) may he 
exter drs hy written notice to the person making such request setting forth 
the reasons for such extension and the date on which a determination 18 
expected to be dispatched No such notice shall speeify a date that would 
resait in an extension for more than ten working dave As used in this sub- 
paragraph, “unusual circumstances means, butonty te the extent reason- 
ably necessary to the proper processing ¢ f the particular request 
1 the need ta search for and collect the requested records from field 
facilities or other establishments that are separate from the office processing 
the request; 
Hit the need to search for, collect, and appropriately examine a voluminors 
amount of separate and distinet recards which are demanded in a single 
«t ar 
the need for consultation, which shall be ec nducted with all practicable 
speed, with another agency having a nbstants n the determin 
of the request er among {wo or more compon f the agency having 
eqhstantial subject-matter interest therein 
(CC) Any person making a request to any agency for records under para- 
graph (1), (2), er (3) of this subsection he deemed te have exhausted 
hic administrative remedies with respect t ch request if the agency fouls 
fo eamply with the applicable time limit: prosistens of this parograph If 
the Gaserment can shaw exceptional circumstances exist and that the 
agencs is exercising due diligence in: rexpr nding te the request, the court 
may retain jurisdiction and allow the agenes additienal time to co 
its review of the records. Upon any determinetion bv an agenes to « 
with a request for records, the records shall be made promptly as 
ich person making such request: Any notification of den bof any request 
records under fhis subsection shall set forth the names and titles or 
ns af cach person responsible for denial af such request 


section does net app 


« 
‘ 


epeeifieally auth sri re d establishes A [ixecutive 
kent seeret in the inierest ¢ yitin polices and 
are in fact property classified pursiwan »auch Executive 
related safely te the internal personnel rule and practiecs of an age 
} specifically exempted from disclosure by statute, 
eerte and commercaal or Anancial information obtained 
tleged or confidential, 
Mgenes or intraeagency memorandums or letters x hich would n 
availible be fiw te yparts ether than an agences in fiftgation with the agency, 
nnel and medical file: and similar files the disclosure of 5 hich would 
i clearly unwarranted invasion of personal privacs 
(T) investigators records compiled for iw enforcement purposes, hat onts 
tent that the production of such records would (A) interfere with enforcement 
BD) deprive a person of a right to a fair trinkar an impart adju 
netitute an unwarrinted invasion ef person rv} TAN es $3) divcle 
af «a confidentid source and, in the ease of a tee sed compoted bs 
iwoenfoercement autherity un the nese of a criminal investigation 


te the 


agenev conducting a lawful national sceurtty int Higence invertigy 
dential information furnished only by the confidential source, ‘hy di ; 
rc technique indo pr rood. vy (FY endanger the life or physical 
ma enforcement personnel 
contained in oor related to cxampnation, operating, of C nditioen reports 
rred bv, on behalf of, or for th af an ageney re<ponsat te for the reguiation 
eapervuision of finencial metitutiens, oF 


(% geological and geophysical informat id data, including maps, concern 
i 


sonabby hl ak portian of a reeerd shall be "gipasbapetion te any person 


ting euch record after deletion of the portions which are exempt under this 
tien 
This section dec« net authorize withhelding ef information or mit the 
availability of records to the publie, except as spe cifically «tated in this section 


This section is not authority to withheld information from Congress 


di On er before Moreh }oof each calendar year, each agency shall submit a 
repert eevering the preceding calendtir vear to the Speaker of the House of 
Representatiss ind President of the Senate for referral to the appropriate 
commuttecs of the Congress, The report <hidl inehids 

{1) the number of determinations made by such agency not to comply with 
requests for records made to such ageney under subsecetion (a) and the reasons 
fer cach such determination, 

2) the number of appeals made by persons under subsection ()(6), the 
result of such appeals, and the reason for the action upon each appeal that 
realt< ana dental of infermation 

(4) the nomes ond tithes or positiens of cach person responsible for the 
denial of records requested under this section, and the number of instances 
ef participation for each 

4) the results of each proceeding conducted pursuant to subsection 
(a) (4) CF), including a report of the disciplinary action taken against the 
officer cr employee who was primarily responsible for improperly withholding 
records of an explanation of why disciplinary action was not taken; 

opy of every rule made by such agency regarding this section; 
py of the fee schedule and the total amount of fees collected by 
y for making records avoilohle under this section, and 
ch ether information as indicates efforts to administer fully this 


The Attorney General shall submit an annual report on or before March 1 of 
cach ealendar year which shall include for the prior calendar vear a listing of the 
number of cases arising under chix section, the cxemption insolved in each case, 
the disposition of such case, and the cost, fees, and penalties assessed under 
subsections (a)(4)¢E), (F), and (G). Such report shall also include a description 
eof the cfferts undertaken by the Department of Justice to encourage agency 
complianes with this section 


©) For purposes of this section, the term ‘ageney' as defined in section S511) 
ef this title inciudes any executive departinent, military department. Govern- 
ment corporation, Government controled corporation, or other establishment 
in the exeentive branch of the Government Cineliding the Pxrecutive Office of the 


Pre-ident), or any independent regulatory agency 


